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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS,
etal.,

Plaintiffs, Case No. 1:26-cv-11229-FDS
V.

U.S. DEPARTMENT OF EDUCATION,
etal.,

Defendants.

ASSOCIATION OF AMERICAN UNIVERSITIES’ MOTION TO INTERVENE

Pursuant to Rule 24(b)(1)(B) of the Federal Rules of Civil Procedure, the Association of
American Universities (“AAU”) hereby respectfully moves for leave to intervene as a plaintiff in
the above-captioned action. The Admissions and Consumer Transparency Supplement (“ACTS”)
directly and profoundly affects AAU’s members. In accordance with Federal Rule of Civil
Procedure 24(c), AAU submits a Proposed Complaint with this motion, which sets forth the claims
for which intervention is sought. AAU also attaches its comments to the agency as Exhibits 1 and
2.

As set forth in the accompanying memorandum, AAU satisfies each of the requirements
for permissive intervention. First, this motion is timely because the action is at an early stage;
Defendants have yet to file a responsive pleading. Second, AAU has claims that share with the
pending action a common question of law or fact—that is, that ACTS conflicts with multiple
federal statutes and is otherwise arbitrary and capricious under the Administrative Procedure Act.
Moreover, intervention by AAU would promote judicial economy without creating undue delay
or prejudice to the adjudication of the original parties’ rights, as AAU is prepared to brief its claims

in accordance with any schedule set by this Court.
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WHEREFORE, AAU respectfully requests that the Court grant AAU’s motion for
permissive intervention in the above-captioned action.
Dated: March 25, 2026 Respectfully submitted,

/s/ Lindsay C. Harrison

JENNER & BLOCK LLP

Shoba Pillay, BBO No. 659739
353 North Clark Street
Chicago, IL 60654

Tel: (312) 222-9350
SPillay@jenner.com

Ishan K. Bhabha (pro hac vice)
Lindsay C. Harrison (pro hac vice)
Elizabeth Henthorne (pro hac vice)
Hilary Ledwell (pro hac vice pending)
Mary-Claire Spurgin (pro hac vice)
1099 New York Avenue NW

Suite 900

Washington, DC 20001

Tel: (202) 639-6000
IBhabha@)jenner.com
LHarrison@)jenner.com
BHenthorne@jenner.com
HLedwell@jenner.com
MSpurgin@jenner.com

Counsel for Association of American
Universities
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CERTIFICATE OF SERVICE

I hereby certify that on this 25th day of March, 2026, I caused the foregoing to be
electronically filed with the clerk of the court for the U.S. District Court for the District of
Massachusetts, by using the CM/ECF system, which will send a notice of electronic filing to all

counsel of record, a true and correct copy of the foregoing instrument and all attachments.

Dated: March 25, 2026 /s/ Lindsay C. Harrison

Lindsay C. Harrison (pro hac vice)
JENNER & BLOCK LLP

1099 New York Avenue NW
Suite 900

Washington, DC 20001

Tel: (312) 639-6000
LHarrison@)jenner.com
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CERTIFICATE OF COMPLIANCE
Pursuant to Local Rule 7.1(a), I hereby certify that counsel for AAU has conferred with

counsel for Plaintiffs and counsel for Defendants about the filing of this motion.

Dated: March 25, 2026 /s/ Lindsay C. Harrison

Lindsay C. Harrison (pro hac vice)
JENNER & BLOCK LLP

1099 New York Avenue NW
Suite 900

Washington, DC 20001

Tel: (312) 639-6000
LHarrison@)jenner.com
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EXHIBIT 1
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America’s Leading Research Universities

October 14, 2025

To: Mr. Matthew Soldner
Acting Commissioner, National Center for Education Statistics
Acting Director, Institute of Education Sciences
United States Department of Education

From: CJ Powell, Associate Vice President
Association of American Universities

Docket ID ED-2025-SCC-0382, Comments on IPEDS “Admissions and Consumer
Transparency Supplement” (ACTS) Survey

On behalf of the Association of American Universities (AAU), | am pleased to provide
comments in response to the Department of Education’s request for comments on
utilizing the Admissions and Consumer Transparency Supplement (ACTS) survey
component to expand data collection on admissions in higher education, as outlined in the
August 7 presidential memorandum (“Ensuring Transparency in Higher Education
Admissions”)." AAU represents 69 leading public and private nonprofit research
universities in the United States. AAU appreciates the opportunity to provide comments to
the Department of Education (ED or Department) on the addition of this new survey
component.

AAU offers the following overarching recommendations to help the Department to develop
a survey that is both effective and sustainable while at the same time will responsibly serve
the interests of students, families and policymakers alike:

e Utilize the full range of established tools and processes under the Paperwork

Reduction Act (PRA) to ensure methodological rigor, and public trust.

e Re-engage Technical Review Panels to strengthen the ACTS survey by incorporating
insights from higher education practitioners and data specialists.

e Draw upon institutional expertise of undergraduate and graduate admissions
practices to ensure that survey design reflects the complexity and variety of
admissions structures across sectors.

e Realistically assess the reporting burden and provide adequate time and guidance
forimplementation.

1 https://www.whitehouse.gov/presidential-actions/2025/08/ensuring-transparency-in-higher-education-

admissions/
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e Safeguard student privacy and avoid unnecessary risks of disclosure through

disaggregation of small data sets.

The following are our fullcomments in response to this request for comment:

AAU and its member institutions share the Department’s commitment to providing
students and families with accurate, useful information about college admissions.
Colleges and universities already provide a bevy of information to students and families
through federal tools such as the College Scorecard and College Navigator. On these
platforms, applicants can learn about the average GPAs and test scores (if required) of
recent classes.

However, it is important to note that while institutions provide averages of student data
there will still be applicants with scores higher and lower than the average who will receive
admissions decisions ranging from accepted to denial for several legitimate and
noteworthy reasons.

AAU encourages the Department to use the full range of established tools available
under the Paperwork Reduction Act (PRA) to ensure that the ACTS survey is developed
through a process that supports accuracy, transparency, and public trust.

The Paperwork Reduction Act of 1995 (PRA) mandates that federal agencies submit
information collection requests (ICRs) to the Office of Management and Budget (OMB) for
approval. This process requires agencies to certify that the ICR uses effective and efficient
statistical survey methods that are appropriate to the purpose of the information being
collected. Utilizing the procedure in the PRA would ensure the Department is meeting the
important and appropriate checkpoints to ensure a survey instrument that meets the
desired outcome of transparency for prospective students and taxpayers in an efficient
and effective manner.

Failure to engage Technical Review Panels will result in an inferior survey instrument
Re-engaging Technical Review Panels (TRPs) for this effort would greatly strengthen the
Department’s work by incorporating insights from higher education professionals and data
specialists who understand the landscape of institutional practices and the complexity of
admissions data. TRPs are conducted to obtain peer review of IPEDS-related project plans
and products, and to foster communications with potential users of the data.? In the case
of this expanded data request, a TRP would be helpful to the Department for a number of
reasons:

1) TRPs Provide Critical Insight into Feasibility and Institutional Burden

A TRP will provide the Department with a more accurate picture of various aspects
on the information collection requests such as the feasibility of collecting certain

2 https://ipedstrp.rti.org/#footer

P XinfoG O



Case 1:26-cv-11229-FDS Document 83-1  Filed 03/25/26  Page 4 of 10

g
gt

America’s Leading Research Universities
data, the multiple ways institutions may or may not collect certain data, and the
burden they impose on institutions. However, since the Department made this
decision unilaterally and without the insight of outside experts, we fear it will be
challenging for institutions to comply with this data requestin part because
graduate and professional schools have an admissions process thatis more
decentralized and fundamentally different than undergraduate admissions.

2) TRPs Facilitate Expert Feedback to Improve Survey Design
A TRP can serve as an effective vehicle to facilitate publishing a proposed survey to
solicit comments from higher education and statistical experts. The opportunity to
receive comments would ultimately improve survey design and feasibility. Skipping
these important steps jeopardizes the ability of IPEDS to ensure that the collected
data are complete, high-quality, and trustworthy - qualities that are paramount for
earning the trust of consumers and the public, as the memo’s name suggests.

3) TRPs Help Establish Standards and Ensure Data Utility
Finally, as this is the first time this type of admissions data has been requested, a
TRP can develop and propose standards to ensure data consistency and integrity, as
well as provide valuable insight into whether the proposed data elements effectively
capture valuable information that will, in fact, inform decision-making. Ultimately,
the overly broad nature of this data request without clearer definitions could
actually inhibit — as opposed to promoting — data collection that would be helpful to
the primary constituency, the consumer.

AAU urges the Department to draw upon institutional expertise to ensure that survey
design reflects the complexity and variety of admissions structures across sectors.
We recommend that ED any new survey be designed in a manner that accurately reflects
the complexity of the admissions process and does not inadvertently suggest that
academic metrics alone can determine admissions outcomes. The administration has
issued multiple executive orders and guidance materials focused on considerations of
race and diversity in higher education. This is also reflected in the overly broad
interpretation of the U.S. Supreme Court’s decision in Students for Fair Admissions (SFFA)
v. Harvard and SFFA v. UNC. For these reasons, it is imperative that the administration
understands that admission decisions are not based solely on quantitative metrics such
as test scores and grade point averages (GPAs), nor should they be for the reasons
outlined below.

1. High School Academic Records Are Inherently Varied and Contextual
First, our nation’s secondary schools are as diverse as the students they serve and
as a result have a wide range of methods by which they measure and report
students’ academic progress and success. Selective colleges and universities will

P XinfoG O
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receive applications from students at upwards of 10,000 unique high schools. While

GPA is noted, many of these institutions are more interested in the rigor of courses
taken rather than simply the grades received in an applicant’s transcript. This is to
understand how a student manages the academic challenges of a demanding
schedule like the one they will encounter in college.

Some secondary schools weigh GPAs so that students are rewarded for taking more
challenging Advanced Placement (AP) or International Baccalaureate (IB) courses.
Weighted GPAs can have a number of implications. Students who do not perform as
well and earn a C or D can earn extra quality points toward their GPA, making their
grade equivalent to an A or B in a standard course. Alternatively, many high schools
operate on a completely different GPA scale including 12.0, 8.0, and 4.0. In addition,
dozens of secondary schools do more qualitative assessments and simply issue
Pass/Fail grades with descriptions of a pupil’s achievements and areas of growth.
With the understanding of the range of ways secondary and home school students
receive academic feedback, colleges and universities must obtain additional
information about a student's academic environment, interests, and ability to
contribute to a campus community.

. Admissions Decisions Consider a Broad Range of Non-Quantifiable Factors
The proposed ACTS survey component requests a substantial amount of
institutional admissions data—at potentially considerable administrative and
financial cost. While understanding the factors influencing admissions decisions is
a worthwhile goal, it is important to recognize that GPA and standardized test scores
represent only part of a comprehensive review process. Selective institutions
evaluate applicants holistically, taking into account a range of academic and non-
academic factors, such as leadership, service, artistic or athletic talent, and other
qualities that reflect a student’s potential contribution to the campus community.
Accordingly, data disaggregated solely by GPA, test scores, race, or gender would
not provide a complete or accurate picture of institutional decision-making or
student merit.

. Public Institutions Admissions Policies May Reflect Local Priorities and Legal
Mandates
Relying solely upon GPA and test scores for admissions decisions would be
particularly problematic for many public institutions throughout our country. As the

P XinfoG O
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Department is aware, many state institutions navigate locality preferences in

admissions based on state constitutions or laws passed by state legislatures. For
example, in North Carolina, no more than 18% of an incoming first year class can
come from outside the state.  This naturally results in some in-state applicants
having lower test scores and GPAs than out-of-state applicants. Clearly, this policy
indicates that in North Carolina, itis important that public colleges and universities
serve the people of North Carolina. Another locality preference is exhibited in “Top
10 percent” policies like those in place in Texas which guarantees Texas students
who graduated in the top 10 percent of their high school class automatic admission
to all state-funded universities, but the students’ test scores may vary. * The
Department should respect a state’s rights to dictate the admissions policies of
public institutions as this directly aligns with the Secretary’s priorities of returning
education decision-making to the states. °

4. Quintile-Based Reporting Oversimplifies Academic Performance
The separation of GPAs and test scores into arbitrary quintiles creates a false
distinction between otherwise comparable candidates. Grades and test results are
on a continuum, and differences among applicants within the same test or GPA
quintile may be more significant than the differences between two applicants in
different quintiles.

5. Graduate and Professional Admissions Are Highly Specialized and Diverse
Causing Them to Require and Rely Upon Different Types of Data
When it comes to professional schools, doctoral studies, and other graduate
programs, admission processes vary profoundly because the academic subjects
and programs of study vary so significantly. There can be no one size fits all
admissions approach for postbaccalaureate degree offerings that include
everything from molecular biology to romance languages to accounting. There are
programs where research interest and experience are weighed more significantly
than test scores and GPA due to the nature of those programs and the skills required
to be successful. For professional schools such as business programs, students
may submit the GMAT, GRE, Executive Assessment, or apply for test waivers. This all

3 https://www.northcarolina.edu/apps/policy/doc.php?id=789

4 https://capitol.texas.gov/tlodocs/75R/billtext/htm|/HBO0588F.htm

5 https://www.ed.gov/about/news/press-release/secretary-mcmahon-announces-returning-education-states-50-
state-tour

P XinfoG O



Case 1:26-cv-11229-FDS Document 83-1  Filed 03/25/26  Page 7 of 10

g
>
gt

America’s Leading Research Universities
amounts to inconsistent or non-existent data not for nefarious or careless reasons,

but for reasons that are consistent with the demands of the degree program in
question.

The requested timeframe for collecting retrospective data is problematic and will
result in skewed and misrepresentative data. We therefore urge ED to reconsider the
timeframe.

Per the request in the Federal Register, the Department is seeking data from the past 5
academic years. This timeframe includes the COVID-19 pandemic when many institutions
made standardized testing optional for undergraduate admissions. Many institutions no
longer require applicants to submit test scores for several reasons, including challenges
accessing standardized tests. According to an Urban Institute study, the number of four-
year colleges and universities with test-optional policies nearly doubled from Spring 2020
to Fall 2024. ¢ This means that the Department will likely not receive scores representing all
applicants to an institution, and this could result in skewed data. Students with higher test
scores are more likely to include them in application materials, while applicants with lower
scores are less likely to include them, and students who chose not to take the test would
have no test scores to include at all.

On the graduate and professional level, that 5-year lookback is even more disconcerting.
Graduate and professional schools handle admissions very differently from colleagues
working in undergraduate admissions, and the pandemic forced even more adaptability.
Forinstance, law schools may require the LSAT, but an increasing number began
accepting the GRE. Some programs didn’t collect undergraduate students’ GPA at all or
may have provided alternatives for those who have been out of school for an extended
period of time. The data lookback will not yield any discernible trends and if anything could
produce more confusion for consumers due to the variety of pathways students take to
enter graduate and professional school.

The five-year lookback period encompasses a time of significant change and adaptation in
college admissions, shaped by the extraordinary circumstances of the COVID-19
pandemic and subsequent legal and policy developments. During this period, institutions
continued to evolve their admissions approaches to reflect shifting contexts and
expectations, while maintaining their core commitments to fairness, access, and
educational opportunity These factors, among many, could lead to gaps or inconsistencies
in the requested data due to year-to-year changes in admissions practices. Finally, the
Department has yet to disclose how it would account for such omissions in admissions
data through no fault of institutions themselves.

6 https://www.urban.org/research/publication/how-test-optional-college-admissions-expanded-during-covid-19-
pandemic
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Engaging with the field would elucidate these and many other reasons why the survey as
suggested is not actually workable nor productive to meet the desired outcomes.

The Department must take steps to safeguard student privacy and avoid unnecessary
risks of disclosure of individual and private student information through
disaggregation of small data sets.

For many programs that enroll small number of students ranging from niche
undergraduate programs to graduate programs with smaller cohorts, disaggregating data
in the ways proposed in the memorandum presents a danger of revealing personally
identifiable information to the public by creating many small cell sizes as a result of many
graduate programs being smaller in size. Typically, small cells are redacted, making the
data unusable for the purposes of this data request. In the new survey there would be
several cells with a size of less than 5, and some will simply be 1, which is essentially
reporting on individuals rather than the aggregate.

This could reveal academic records and history to the public, which would be prohibited
according to the Department of Education’s guidance under the Family Education Rights
and Privacy Act (FERPA).” What causes particular concern is that the Department has
been unclear about data that will be collected versus those that are made public.
Typically, all IPEDS reporting is made public, setting up tension between the stated
purpose of transparency to taxpayers and college applicants of this new data request and
the federal privacy laws designed to protect student identities.

AAU encourages the Department to assess the reporting burden realistically and to
provide sufficient time and guidance for implementation.

Itis unclear how the total number of annual burden hours was calculated but at 740,511, it
seems woefully inadequate. Based on the data requested, the reporting fields for the
current year alone could be more than 11,000 with more than 100 new questions. If you
combine this requirement with the 5-year lookback, that number increases to almost
70,000 new reporting fields.® Attempts to adapt the current system to collect and
disaggregate the sheer volume of data by the proposed timeline will require many
institutions to hire additional staff in undergraduate admissions and admissions office of
graduate and professional programs across their campuses.

Meeting the requirements of this new admissions data request may necessitate
organizational or procedural adjustments within some institutions to ensure accurate and

7

https://studentprivacy.ed.gov/sites/default/files/resource _document/file/An%20Eligible%20Student%20Guide%20
to%20FERPA 0.pdf

8 https://jamessmurphy.com/2025/08/19/the-significant-technical-problems-with-the-trump-administrations-new-
admissions-survey-component/
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timely reporting. Institutions may be forced to revise contracts with vendors that help
process applications and manage applicant data. These changes could come at great cost
to institutions and in the case of public colleges and universities, great cost to the
taxpayer.

The timeline for completing this data collection on an annual basis also adds significant
burden to the institution. Most institutions that participate in selective admissions have a
wide range of graduate and professional school offerings. Understanding that graduate
and professional admission processes are often highly decentralized, many offices would
have to develop new systems to report the expanded data that the Department requested.
This could result in adding more part-time or full-time staff across the campus to meet the
Department’s extensive data requests on the current expedited timeline. Departments
may also have to expand costly contracts with vendors to try and capture the sought-after
data.

Adding to the new burden is the request that parental education information be provided
for all applicants. Many colleges and universities do not currently ask for such parental
information beyond whether the parent has attended college. If an application includes
this question, itis rarely required, resulting in an incomplete dataset. Additionally, itis
unclear what information the Department seeks regarding parental education. For
example: Does the Department want to know the highest level of education achieved by an
applicant’s parents, the institutions they attended, or both? How are institutions to
account for students whose parents were not educated in the United States?

It would be helpful if the Department could clarify how this relates to legacy status or first-
generation status and if so, provide a clear definition as these terms mean different things
at different institutions. This is even more pronounced for graduate and professional
students as those questions are not universally asked of applicants.

The new admissions data request coincides with recent updates to the undergraduate
admissions component of IPEDS implemented in the prior reporting cycle. Institutions are
evaluating how to align this additional request with existing data collection frameworks to
ensure consistency and accuracy. Regardless of approach, the expanded reporting
expectations are expected to increase administrative and resource demands across
campuses.

Summary and Conclusion

In summary, AAU and its member institutions share the Department’s commitment to
providing students and families with accurate, useful information about college
admissions. We urge, however, that the Department use the established processes under
the PRA, re-engage Technical Review Panels, and collaborate with higher education
experts to ensure that the ACTS survey component produces reliable and meaningful data.

P XinfoG O
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Given the issues, concerns and suggestions raised above, we urge the department to
reconsider how and when it undertakes this new data collection request. To successfully
do this, we urge the Department to consider delaying this additional data collection
requirement by one academic year. If ED were to delay and further refine that new
collection process to include data institutions currently collect, it could significantly
improve the quality and value of the data and information requested and received by the
Department while at the same time assure maximum compliance and data consistency
among institutions. Furthermore, delaying this data collection by at least one academic
year would allow institutions to make appropriate adjustments to internal processes to
accurately collect the necessary data.

We appreciate your attention to these comments and look forward to working with you to
ensure everyone has access to our nation’s esteemed colleges and universities.

P XinfoG O
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December 15, 2025

To: Mr. Ross Santy
Data Officer
Office of Planning, Evaluation and Policy Development
United States Department of Education

From: CJ Powell, Associate Vice President
Association of American Universities

Docket: ED-2025-SCC-0382-3464, Comments on Department of Education’s
Submission to the Office of Management and Budget (OMB) for Review and Approval of
IPEDS “Admissions and Consumer Transparency Supplement” (ACTS) Survey

On behalf of the Association of American Universities (AAU), | am pleased to provide
comments in response to the Department of Education’s (Department) request for
comments on their submission the Office of Management and Budget (OMB) for review and
approval of the Admissions and Consumer Transparency Supplement (ACTS) survey. This
additional data submission requirement component to expand data collection on
admissions in higher education was in response to the August 7th presidential
memorandum (“Ensuring Transparency in Higher Education Admissions”)." AAU represents
69 leading public and private nonprofit research universities in the United States, all of
whom would be required to submit based on the new criteria as they accept fewer than
100% of all applicants. AAU appreciates the opportunity to provide comments to the
Department of Education (ED or Department) on the specific questions related to the

addition of this new burdensome survey component.
Is this collection necessary to the proper functions of the Department?

No. This expanded data collection is not necessary for the proper functions of the
Department. Based on the current form of the ACTS survey, it would not assist the
Department in the enforcement of civil rights laws or compliance with federal law. In fact,
the various ways the data is disaggregated in ACTS raises serious concerns about
compliance with federal student privacy laws such as Family Educational and Rights and
Privacy Act (FERPA). There’s insufficient clarity on definitions of terms included in the

1 https://www.whitehouse.gov/presidential-actions/2025/08/ensuring-transparency-in-higher-education-

admissions/
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survey such as first-generation student status. There has been a dearth of communication

regarding how the Department wants institutions to handle the diverse formats of data
provided by students and secondary schools. For instance, given the variety of ways that
grades are reported to postsecondary institutions, should colleges and universities
normalize grade point averages (GPA)? How would this be affected if secondary schools do
not provide grades at all? How will the Department handle empty cells or submissions of
‘not applicable’? Without clear protocols established for how the Department intends to
act on these likely common scenarios, it will be challenging for institutions to provide the
Department with the data for which they are looking that would prove necessary to the
proper functions.

Will this information be processed and used in a timely manner?

No. Without appropriate time for institutions to come into compliance and locate the
relevant data to fulfill the request, which is more expansive than previous data requests, it
will prove impossible for the information to be compiled, reviewed, verified, and used in a
timely manner. If the Department had engaged a Technical Review Panel (TRP), they would
have better insight into what is required to process the requested data in a timely manner.
Indeed, this is one of the foundational purposes of a TRP, to obtain peer review of IPEDS-
related project plans and products, and to foster communications with potential users of
the data.?

Additionally, with Department efforts to seek the robust data that is required by ACTS
beginning this academic year, institutions will be incredibly challenged to gather
information from the myriad places admission information for undergraduate and graduate
applicants is housed. As we noted in our previous comment, the requested timeframe for
collecting retrospective data is problematic.® By not only requesting substantial
information from the current academic cycle for all applicants, but including the previous
five years, institutions will not be able to comply with the request as they are currently
organized.

Finally, the reduced staff at the Department and the National Center for Education
Statistics (NCES) causes great concern as it relates to processing data in a timely manner.
NCES provides feedback on submissions for submitting institutions to correct to ensure
the data is high quality and accurate. Without sufficient staff to serve the thousands of

2 https://ipedstrp.rti.org/#footer
3 https://www.aau.edu/key-issues/aau-comments-ipeds-acts-survey
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institutions and their large datafiles, it is unlikely that the information will be processed in a

timely manner.
Is the estimate of burden accurate?

No. It remains unclear how the total number of burden hours was calculated, butitis likely
woefully inadequate. Based on the data requested, the reporting fields for the current year
alone could be more than 11,000 with more than 100 new questions. If you combine this
requirement with the five year lookback, that number increases to almost 70,000 new
reporting fields.* Attempts to adapt the current system to collect and disaggregate the
sheer volume of new data by the proposed timeline will require many institutions to hire
additional staff in undergraduate admissions and admissions offices of graduate and
professional programs across their campuses.

Institutions may be forced to revise contracts with vendors that help process applications
and manage applicant data. These changes could come at great cost to institutions and in
the case of public colleges and universities, great cost to the taxpayer.

Understanding that graduate and professional admission processes are often highly
decentralized, many institutions and their admission offices would have to develop new
systems to report the expanded data that the Department requested. This could resultin
adding more part-time or full-time staff across the campus to meet the Department’s
extensive data requests on the current expedited timeline. Departments may also have to
expand costly contracts with vendors to try and capture the sought-after data.

An instance of adding to the new burden is the request that parental education information
be provided for all applicants. Many colleges and universities do not currently ask for such
parentalinformation beyond whether the parent has attended college. If an application
includes this question, itis rarely required, which could result in an incomplete dataset.
Additionally, it is unclear what information the Department seeks regarding parental
education. For example: Does the Department want to know the highest level of education
achieved by an applicant’s parents, the institutions they attended, or both? How are
institutions to account for students whose parents were not educated in the United States?

This one additional question highlights the clarification that would be sought by
institutional staff compiling the data which would add time as they consulted guidance or
waited for feedback from a subject matter expert at the Department. This multiplied by the

4 https://jamessmurphy.com/2025/08/19/the-significant-technical-problems-with-the-trump-administrations-
new-admissions-survey-component/
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number of new questions on their own would lead to burden exceeding the Department’s

estimation. In combination with the expanded retrospective window of five years during a
pandemic, the estimation of burden highlights a lack of understanding of what is required
to come into compliance.

How might the Department enhance the quality, utility, and clarity of the information
to be collected?

The Department should follow the well-established processes for creating new data
collections. To have sufficient time to do that, the Department should delay this data
collection by at least one academic year. If ED were to delay and further refine that new
collection process to include data institutions currently collect, it could significantly
improve the quality, utility, clarity, and value of the data and information requested and
received by the Department while at the same time assure maximum compliance and data
consistency among institutions. Furthermore, delaying this data collection by at least one
academic year would allow institutions to make appropriate adjustments to internal
processes to accurately collect the necessary data. The time would additionally create
space for the Department to engage with the tools currently at its disposal, such as the
College Scorecard and College Navigator, so that they can determine what is necessary for
their expressed goal of providing transparency to prospective students and taxpayers.

How might the Department minimize the burden of this collection on the respondents,
including through the use of information technology?

The Department should follow the well-established processes for creating a new data
collection. Additionally, the Department could explore ways to streamline the ever-
increasing number of data collections requested by the federal government. This includes,
butis not limited to, adding components of the ACTS survey into other existing data
collections, provide sufficient time to test codes, and review the various data collections
and eliminate redundancies, perhaps with the use of information technology. However, the
timing and size of this data collection as currently planned does the opposite by
maximizing the burden of this collection on respondents.

Summary and Conclusion

AAU and its members endeavor to provide accurate, useful information to the public to aid
in their postsecondary decision making. However, this is not possible with the current
design of the ACTS data collection. This data collection will increase burden on institutions
and result in low quality data due to the unprecedented size and scope of this new data

P XinfoG O
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America’s Leading Research Universities
request. Institutions working to come into compliance will have fewer ways to get

constructive feedback and questions answered due to the reduced staff at the Department
of Education. Finally, there is still far too much ambiguity for institutions to plausibly meet
the timeline set by the Department.

If the Department delayed this additional data collection requirement by at least one
academic year, ED could further refine the new collection process to include data
institutions currently collect which would improve the quality of data received by the
Department. Furthermore, delaying this data collection by at least one academic year
would allow institutions to make appropriate adjustments to internal processes to
accurately collect the necessary data.

We appreciate your attention to these comments and look forward to working with you to
ensure everyone has access to our nation’s esteemed colleges and universities.

P XinfoG O
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS,
etal.,

Plaintiffs, Case No. 1:26-cv-11229-FDS

V.

U.S. DEPARTMENT OF EDUCATION,
etal.,

Defendants.

[PROPOSED] COMPLAINT IN INTERVENTION

1. The Admissions and Consumer Transparency Supplement (“ACTS”) survey
imposes unprecedented data collection requirements on institutions of higher education (“IHEs”)
with remarkably little notice. These new requirements impose severe burdens, create significant
privacy risks, and entail serious data quality concerns that the Department of Education (“the
Department” or “ED”) has not adequately grappled with, let alone addressed.

2. The Association of American Universities (“AAU”) is composed of America’s
leading research universities, and the ACTS survey directly and profoundly affects its U.S.-based
members. Those members are required to complete the ACTS survey or else risk significant
consequences.

3. ACTS is a novel addition to the Integrated Postsecondary Education System
(“IPEDS”), a data-collection tool administered by the Department that has for decades enabled the
methodical collection of data and statistical reporting by universities. On August 7, 2025, a

Presidential Memorandum directed the Secretary of Education, “[to] expand the scope of required
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reporting to provide adequate transparency into admissions ... [w]ithin 120 days of the
memorandum.” Presidential Memorandum § 3, Ensuring Transparency in Higher Education
Admissions (Aug. 7, 2025), https://perma.cc/JR8J-PRDC. That same day, Secretary of Education
Linda McMahon announced that institutions would be required to “report data disaggregated by
race and sex” related to different cohorts and programs. Press Release, Dep’t of Educ., U.S.
Secretary of Education Linda McMahon Directs National Center for Education Statistics to
Collect Universities’ Data on Race Discrimination in Admissions (Aug. 7, 2025),
https://perma.cc/43QS-SWEX.

4. Following those announcements, the Department quickly rolled out ACTS in a
matter of months. Substantively, ACTS requires a massive new data collection—including, for the
first time, retrospective data going back seven years—with a total of 70,000 new reporting fields.
These changes have upended AAU’s members’ reliance interests, requiring data collection of
extraordinary scope in very little time.

5. ED implemented ACTS in the face of thousands of comments, from AAU and other
stakeholders, pointing out these problems and raising serious concerns around its proposed
feasibility, implementation, and timeline. The Department’s response to comments failed to
meaningfully engage with the serious and well-documented concerns raised by stakeholders across
the higher education community.

6. IHEs now face an untenable dilemma: They must quickly compile data they
typically would have had years to collect and submit, all while knowing that the data may suffer
from inconsistencies given the timeline and lack of critical guidance from the Department and that

they may be subject to enforcement on the basis of that flawed data.
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7. As set forth in more detail below, the ACTS survey and the procedure by which it
was implemented are contrary to the statutes authorizing IPEDS, the Paperwork Reduction Act
(“PRA”), and the Administrative Procedure Act (“APA”).

JURISDICTION AND VENUE

8. This Court has subject-matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and
2201(a).

0. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(2) and (e)(1).
Defendants are United States agencies or officers sued in their official capacities and their actions
have nationwide impact. A substantial part of the events or omissions giving rise to the Complaint
occurred and continues to occur within this District. Additionally, Plaintiff-Intervenor Association
of American Universities has members that are located in this District.

PARTIES

10. Plaintiff-Intervenor Association of American Universities (“AAU”) is an
association composed of 69 leading research universities in the United States. Its goal is
transforming lives through education, research, and innovation. AAU’s member organizations are
public and private research universities that are world-renowned centers of scientific and
technological research and innovation. All U.S.-based members of AAU are required to submit
data through IPEDS.

11. Defendant United States Department of Education is a cabinet agency within the
executive branch of the United States government. 20 U.S.C. § 3411. The National Center for
Education Statistics (“NCES”) and the Institute for Education Sciences (“IES”) are components of
the Department.

12. Defendant Linda McMahon is the Secretary of the United States Department of

Education and that agency’s highest-ranking official. She is charged with the supervision and

3
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management of all decisions and actions of that agency. 20 U.S.C. § 3412. She is sued in her
official capacity.

13.  Defendant United States Office of Management and Budget (“OMB?”) is a cabinet
agency within the executive branch of the United States government. OMB is responsible for
oversight of federal agencies’ performance and the administration of the federal budget. 31 U.S.C.
§§ 501-507.

14.  Defendant Russell Vought is the Director of OMB and that agency’s highest-
ranking official. 31 U.S.C. §§ 502—503. He is sued in his official capacity.

FACTUAL ALLEGATIONS

A. Past IPEDS Practice.

15.  IES—and one of IES’s components, NCES—are the statistical arms of ED. 20
U.S.C. §9511(b)(2), (c)(3)(B); see About IES, IES, https://perma.cc/7C3C-24QY (last visited Mar.
25, 2026); About Us, StatsPolicyGov, https://perma.cc/3Q3S-HDZH. By statute, IES is required
to “compile statistics, develop products, and conduct research, evaluations, and wide dissemination
activities in areas of demonstrated national need.” 20 U.S.C. § 9511(b)(2). NCES is mandated “to
collect, analyze, and report education information and statistics in a manner that is objective,
secular, neutral, and nonideological and is free of partisan political influence and racial, cultural,
gender, or regional bias.” 20 U.S.C. § 9541(b)(3).

16. IPEDS surveys are administered by NCES. Completing IPEDS is mandated by
statute and regulation, see 20 U.S.C. § 1094(a)(17); 34 C.F.R. § 668.14(b)(19), and educational
institutions face hefty fines and other serious consequences, including potential loss of federal
funding, if they fail to submit timely and complete data through IPEDS, see 34 C.F.R. §§ 668.84,

668.85; 668.86.
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17.  Prior to 2025, IPEDS surveys were largely consistent from year to year. See Elise
Miller McNeely, The History & Origins of Survey Items for the Integrated Postsecondary
Education Data System, Inst. of Educ. Scis. (Apr. 2023), https://perma.cc/4WXJ-U7R3. Where the
Department has sought to add new survey components or implement major changes to existing
surveys, those additions have gone through rigorous, field-tested vetting among impacted
educational institutions before being implemented. ED has for decades employed well-established,
deliberative, and collaborative processes—including Technical Review Panels (“TRPs”), preview
years, and transparent notice-and-comment procedures—to ensure that new IPEDS data
collections are clearly defined, technically feasible, and implemented with sufficient lead time to
produce reliable data.

18.  As part of this process, IHEs typically have had at least a year to review the
requirements of a new survey before they were obligated to compile and produce data to NCES.
This methodology ensured that any new survey requirements are clear to IHEs; that those surveys
will collect reliable and statistically valid data; that the collected data will not jeopardize student
privacy; and that IHEs have the ability, resources, and time to accurately and completely respond
to these surveys.

B. Presidential Memorandum and Secretary McMahon’s Directive.

19. On August 7, 2025, the President issued a Presidential Memorandum directing that
the IPEDS collection be expanded by December 5, 2025. See Pres. Memo.

20. Also on August 7, Secretary McMahon issued a directive implementing the
Presidential Memorandum. See Memorandum from Sec’y McMahon, to Acting Dir. Matthew

Soldner, Ensuring Transparency in Higher Education Admissions at 2 (Aug. 7, 2025),
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https://perma.cc/7KDJ-C79N (hereinafter, “McMahon Memorandum”). In that Memorandum, the
Secretary:
a. “direct[ed] NCES to expand the scope of the collection for enrolled cohorts to

include data for each race-and-sex pair’s graduation rates, final GPAs, financial
aid offered, financial aid provided, and other relevant measures,”

b. “instruct[ed] NCES to determine if any additional information is needed . . . to
ensure IPEDS fulfills the mission of providing transparency in admissions,” and

c. “directfed] NCES to develop a rigorous quality assurance process for reported
data,” asserting, without any basis, that “[f]lor too long, the Department has
operated without verifying whether data submitted to IPEDS is accurate and
consistently reported across institutions.” /d.

21. Pursuant to the McMahon Memorandum, ACTS, the new IPEDS supplement,
requires IHEs “to report quantitative measures of applicants and admitted students’ academic
achievement such as standardized test scores, GPAs, first-generation-college-student status, and
other applicant characteristics, for each race-and-sex pair.” Id. Secretary McMahon directed NCES
“to make [these] changes within the 120-day timeline” set forth in the Presidential Memorandum
(i.e., by December 5, 2025). Id.

C. The Education Department and OMB’s Administrative Process.

22. On August 15, the Department of Education posted a Request for Comment to the
Federal Register regarding the proposed changes to IPEDS. See Integrated Postsecondary
Education Data System (IPEDS) 2024-25 Through 202627 Information Collection Request,
Docket No. ED-2025-SCC-0382, OMB Control No. 1850-0582, 90 Fed. Reg. 39,384 (Aug. 15,
2025), https://perma.cc/Q6EZ-235K (hereinafter, “Aug. 15 Request for Comment”). The Request
applied to all four-year institutions with selective admissions. /d.

23.  Inabreak from past practice, the Aug. 15 Request for Comment did not include the
ACTS survey instrument that IHEs are now required to submit; it instead provided only general

categories of information the Department “anticipate[d]” would be included in ACTS:

6
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a. “For undergraduate students, we anticipate the component will collect data
by race-sex pair on: (1) the count of institutions’ applied, admitted, and
enrolled cohorts, both overall and further disaggregated by admission test
score quintiles, GPA quintiles, ranges of family income, Pell Grant
eligibility, and parental education; (2) the average high school grade point
average and admission test score quintiles for institutions’ applied,
admitted, and enrolled cohorts; (3) the count of students admitted via early
action, early decision, or regular admissions,” id.;

b. For “newly enrolled undergraduate students, we anticipate the ACTS
component will collect data by race-sex pair on both the count and average
amount of students receiving: (1) any institutional grant aid, (2) merit-based
institutional grant aid, (3) need-based institutional grant aid and (4) any
local, state, or federal government aid overall, and further disaggregated by
admission test score quintiles, GPA quintiles, ranges of family income, and
enrollment via early action, early decision, or regular admissions,” id.;

c. “We anticipate the ACTS component will also collect data overall and by
race-sex pair on (1) students’ average cumulative GPA at the end of the
academic year; (2) the average cost of attendance, and further disaggregated
by admission test score quintiles, ranges of high school grade point average,
ranges of family income, and enrollment via early action, early decision, or
regular admissions. [sic] (3) graduation rates further disaggregated by
admission test score quintiles and ranges of high school grade point average;
and (4) graduates’ final cumulative grade point average,” id.;

d. For graduate students, “data . . . will be further disaggregated by broad fields
of study . ..” id.; and

e. “[Tlhe new component will seek to capture data not only from the 2025-26
academic year but also from the five prior academic years.” Id. On
information and belief, IPEDS has never before sought retroactive data.

D. AAU’s Comments
24. The initial comment period closed on October 14, 2025, with the Department
having received 3,462 comments on the ACTS proposal, including a comment from AAU. See
AAU Comment on IPEDS, Docket ID ED-2025-SCC-0382 (U.S. Dep’t Educ. Oct. 14, 2025),

(hereinafter, “AAU Oct. Comments”).
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25.  AAU in its initial comments flagged many problems with the proposed ACTS

survey, including that:

a.

The amount of additional time NCES estimated IHEs would need to spend on
responding to the ACTS survey was “woefully inadequate.” AAU Oct.
Comments at 7. Over half of respondents to a survey about ACTS
implementation (55%) estimated they would need more than 250 hours of staff
time per year to complete ACTS, and another 25% estimated that it would take
over 500 hours. See id.

Many graduate programs do not collect the data that ACTS demands, at least
not in the standardized format required. /d. at 5-6.

Entrance requirements vary significantly across departments (e.g., some
evaluate undergraduate GPA, while others prioritize professional experience),
making standardized collection exceedingly difficult. /d.

Many institutions use a holistic admissions process that cannot be fully
explained or evaluated through the data ACTS calls for. These institutions
consider a broad range of academic and non-academic factors, including
leadership, service, artistic or athletic talent, and other qualities that reflect a
student’s potential contributions to the campus community. /d. at 4.

ACTS demands that institutions report sensitive student data—race, sex, family
income, test scores, GPA, Pell eligibility, and parental education—
disaggregated across so many categories that the resulting data cells will, in
some cases, contain only a handful of students or even a single individual-—an
eventuality that risks “reporting on individuals rather than the aggregate.” See
id. at 7.

26. Other commenters raised still more concerns. For example, one commenter noted

that ACTS represents the single largest expansion of IPEDS in the survey’s more than forty-year

history and that several new ACTS data fields represent statistics that are not captured at a

significant proportion of institutions, meaning that data derived from ACTS is likely to be

misleading or wrong. See ACE Comments on IPEDS at 1-2, Docket ID ED-2025-SCC-0382 (U.S.

Dep’t Educ. Oct. 7, 2025).

27. Another commenter explained that the medical school context illustrates the

limitations of ACTS, even for the government’s stated purpose. See AAMC Comments on IPEDS
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at 2-3, Docket ID ED-2025-SCC-0382 (U.S. Dep’t Educ. Oct. 13, 2025). The Association of
American Medical Colleges (“AAMC”) explained that medical school admissions decisions rely
on a far broader range of criteria than test scores and GPAs, including professionalism, clinical
aptitude, and other skills. See id. at 2. As AAMC explained, requiring institutions to report data
on metrics that do not reflect their admissions processes is not only burdensome, but misleading.
1d.

28. On November 13, 2025, the Department of Education issued a second request for
comments as part of its submission of the ACTS survey for the required OMB review. See
Integrated Postsecondary Education Data System (IPEDS) 2025-26 Through 2026-27, Docket No.
ED-2025-SCC-0382, OMB Control No. 1850-0582, 90 Fed. Reg. 50,940 (Nov. 13, 2025),
https://perma.cc/4LDJ-BNDS5 (hereinafter, “November 13 Request for Comment”).

29. The November 13 request proposed exempting institutions that accept all applicants
and do not award need-based aid, but the Department did not otherwise meaningfully change its
proposal in response to the comments submitted earlier in the fall. /d.

30. The comment period for the November 13 Request for Comment closed on
December 15, 2025, during which stakeholders, including AAU, submitted a total of 146
additional comments. See AAU Comments on IPEDS, Docket ID ED-2025-SCC-0382-3464 (U.S.
Dep’t Educ. Dec. 15, 2025) (hereinafter, “AAU Dec. Comments™).

31. In those comments, AAU flagged several additional issues, including:

a. that historically, major changes to IPEDS involved careful vetting through

TRPs, followed by “preview” or optional years that allow institutions to
prepare. Id. at 2.

b. that NCES historically has provided feedback on IPEDS submissions to help
institutions correct errors and ensure data quality. /d. at 2-3.

c. that fundamental questions remain unanswered concerning ACTS, such as how
institutions should handle the diverse formats in which secondary schools report

9
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grades and GPAs and how institutions define “selective admissions” or “first
generation” student status when there is no universally agreed-upon definition
of those terms. /d. at 1-2.

32. In their own December comments, other stakeholders raised still more concerns
about the proposed ACTS survey. For example:
a. One commenter noted that the survey requires institutions to either shoulder the
enormous burden of self-aggregation of data, or transmit sensitive student data
to a third party under terms that remain unclear and may well jeopardize student

privacy. See APLU Comments on IPEDS at 2-3, Docket ID ED-2025-SCC-
0382 (U.S. Dep’t Educ. Dec. 15, 2025) (hereinafter “APLU Dec. Comments”).

b. Another raised that producing the extensive data required by ACTS has and will
continue to severely strain institutional time and resources. See ACE Comments
on IPEDS at 2, Docket ID ED-2025-SCC-0382-3464 (U.S. Dep’t Educ. Dec.
15, 2025).

E. ED’s Response to Comments and Implementation of ACTS.

33. The Department’s Response to Comments, issued after receiving the October
Comments but prior to receipt of the December Comments, reveals a pattern of non-engagement
with the issues identified by commenters. NCES, Integrated Postsecondary Education Data System
(IPEDS) 2024-25 through 2026-27, Appendix E: Response to Public Comments Received During
the 60-day Comment Period and NCES Responses (revised Oct. 2025) (hereinafter “Response to
Comments™).

34, Rather than address the substance of commenters’ concerns, the Department
responded to nearly every category with the same boilerplate language—reciting, nearly verbatim,
language from the Presidential Memorandum and Secretarial Directive. See id.

35. For example, the Department’s response to comments raising concerns that many
IHEs do not collect all the categories of data sought by ACTS, and did not do so for prior years,

was entirely inadequate. The Department acknowledged the “challenges of reporting prior-year

data due to varying records retention policies governing different types of data, institutional

10
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decisions about information architecture, and changes in data and data systems over time” and
conceded that “the accessibility of some data may be limited.” Response to Comments at 20. But
the Department responded only that the data are “considered critical and necessary” and directed
institutions experiencing difficulties to “notify the IPEDS Help Desk as early as practicable in the
submission window to receive additional guidance.” Id. But without sufficient staff to serve the
thousands of institutions submitting much larger than usual data files, it is unlikely the data will
be processed or reviewed in a timely manner. See PostsecData Comments on IPEDS at 2-3, Docket
ID ED-2025-1ES-0844, at 10 (U.S. Dep’t Educ. Oct. 15, 2025) (hereinafter, “PostsecData
Comments”) (noting a dramatic decrease in NCES’s employee headcount, down from 100 to just
three).

36. The Department’s response to commenters’ privacy concerns was similarly
inadequate. First, the Department simply asserted that “small cell sizes in IPEDS are common.”
Response to Comments at 19. Second, the Department asserted that the “statutory requirements
[that] govern the collection of IPEDS data . . . do not specify data suppression or other privacy
protections.” Id. Third, the Department acknowledged the need for privacy protections but deferred
any action to an unspecified future date, stating that “NCES will determine the most appropriate
disclosure avoidance approach for the ACTS data following its collection and implement that
approach prior to any public release of data arising from it.” /d.

37. Only three days after the second notice-and-comment period closed, on December
18, 2025, Defendants took final agency action: OMB approved the ACTS survey, and the
Department of Education released the mandatory survey and announced that submissions were
due on March 18, 2026. IPEDS, This Week in IPEDS, ACTS Collection Dates and Required

Instructions (Dec. 18, 2025), https://perma.cc/P62G-ZNQY.
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F. The Plaintiff States’ Lawsuit.

38. On March 11, 2026, the states of Massachusetts, California, Maryland, Colorado,
Connecticut, Delaware, Hawai’i, [llinois, Nevada, New Jersey, New York, Oregon, Rhode Island,
Vermont, Virginia, Washington, and Wisconsin (together the “Plaintiff States™) together filed a
complaint for declaratory and injunctive relief challenging the ACTS survey. ECF No. 1.

39. On March 13, 2026, the Plaintiff States moved for a temporary restraining order.
ECF No. 6. Later that day, the Court issued a temporary restraining order extending the deadline
to complete the ACTS survey through March 25, 2026, for all IHEs, including AAU’s members.
ECF No. 12. The Department of Education separately communicated to IHEs on March 18 that
the deadline was extended to March 25, 2026, for all IHEs.

40. The Court held a hearing on March 24, 2026, at which it issued a further temporary
restraining order extending the deadline to complete the ACTS survey for the named Plaintiff
States and their constituent IHEs through April 6, 2026. ECF No. 75.

41. On March 25, 2026, ED communicated to IHEs that it would extend the deadline
for all institutions to comply with ACTS until March 31, 2026.

42. Because the relief ordered at the March 24 hearing includes some but not all of
AAU’s members, AAU has filed a motion to intervene in order to obtain relief for all of its
members.

G. The Proposed Data Collection is Contrary to Law, Exceeds Statutory Authority,
and Fails to Observe the Procedure Required by Law

43. Defendants’ implementation of the ACTS survey is contrary to law, exceeds
statutory authority, and failed to observe the procedures required by law. IES and NCES have

statutory mandates, and neither is authorized to collect data for the reasons proposed by Defendants
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here. And the Paperwork Reduction Act sets forth multiple requirements for data collections by
agencies that are mandated by statute and were not observed here.

44.  Both NCES and IES are charged with specific statutory mandates. IES “shall
compile statistics, develop products, and conduct research, evaluations, and wide dissemination
activities in areas of demonstrated national need . . . [; and] ensure that such activities conform to
high standards of quality, integrity, and accuracy; and are objective, secular, neutral, and
nonideological and are free of partisan political influence and racial, cultural, gender, or regional
bias.” 20 U.S.C. § 9511(b)(2)(A) & (B). Similarly, the statutory mission of NCES is “to collect
and analyze education information and statistics in a manner that meets the highest methodological
standards; to report education information and statistics in a timely manner; and to collect, analyze,
and report education information and statistics in a manner that is objective, secular, neutral, and
nonideological and is free of partisan influence and racial, cultural, gender, or regional bias.” Id.
§ 9541(b)(1), (2), & (3)(A).

45. As the McMahon Memorandum and the August 15 Request for Comment make
clear, NCES and IES are not acting within the confines of these statutory mandates with respect to
their implementation of the ACTS survey. Instead, ACTS data will be used “to establish a baseline
of admissions practices” and to inform and “develop risk-based enforcement practices.” Aug. 15
Request for Comment. Neither NCES nor IES, however, is charged with monitoring or enforcing
the law.

46. The Department’s implementation of the ACTS survey also violated the PRA,
which sets forth multiple requirements for data collections by agencies, as well as the APA.

47. The PRA requires federal agencies to obtain approval from OMB before conducting

a “collection of information” from the public. See 44 U.S.C. § 3501 et seq.; S C.F.R. § 1320.1. The
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PRA defines “collection of information” to include any requests or requirements for individuals
or entities “to obtain, maintain, retain, report, or publicly disclose information.” See 44 U.S.C.
§ 3502(3); 5 C.F.R. § 1320.3(c), (h)(1). An agency may not conduct a “collection of information”
unless it complies with the procedural requirements of the PRA. 44 U.S.C. § 3507; 5 C.F.R.
§ 1320.5.

48.  When an agency implements a data collection, like the ACTS survey, the PRA
requires that the agency “shall . . . evaluate whether the proposed collection of information is
necessary for the proper performance of the functions of the agency, including whether the
information shall have practical utility.” 44 U.S.C. § 3506(c)(2)(A)(1); 5 C.F.R. § 1320.8(d)(1)(i).

49.  But the information required by ACTS is unnecessary for the proper functioning of
the Department. IPEDS already collects admissions data as well as data related to gender, race,
and ethnicity. And there is already a component of the Department tasked with collecting education
data for law enforcement purposes: The Department’s Office of Civil Rights (“OCR”) has the
authority “to collect or coordinate the collection of data necessary to ensure compliance with civil
rights laws within the jurisdiction of the [OCR].” 20 U.S.C. § 3413(c)(1). NCES and IES may not
assume that role for themselves. None of the memoranda, guidance, or requests for comment
promulgated by Defendants concerning the ACTS survey explains why the survey is “necessary
for the proper performance” of the Department, as the PRA requires. See 44 U.S.C.
§ 3506(c)(2)(A)().

50. Similarly, the PRA imposes multiple requirements on agencies, including that any
“information collection™:

a. “reduces to the extent practicable and appropriate the burden on persons
who shall provide information to or for the agency,” id. § 3506(c)(3)(C);

b. “is written using plain, coherent, and unambiguous terminology and is
understandable to those who are to respond,” id. § 3506(c)(3)(D);

14
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c. “is to be implemented in ways consistent and compatible, to the maximum
extent practicable, with the existing reporting and recordkeeping practices
of those who are to respond,” id. § 3506(c)(3)(E);

d. “has been developed by an office that has planned and allocated resources
for the efficient and effective management and use of the information to be
collected, including the processing of the information in a manner which
shall enhance, where appropriate, the utility of the information to agencies
and the public,” id. § 3506(c)(3)(H); and

e. “uses effective and efficient statistical survey methodology appropriate to

the purpose for which the information is to be collected,” id. § 3506(c)(3)(]),
among other things.

51. The ACTS survey satisfies none of these statutory prerequisites because it does not
minimize burdens on IHEs. To the contrary, the ACTS survey adds data demands far beyond those
imposed by prior IPEDS surveys and imposes an untested and burdensome data submission
procedure, exacerbating the burden on IHEs. Multiple commenters, including AAU, stressed to
the Department that the ACTS survey would place new and onerous demands upon IHEs. See,
e.g., AAU Oct. Comments at 7-8; AAU Dec. Comments at 3-4; APLU Dec. Comment at 3 (“[O]ver
half of respondents (55 percent) estimate over 250 hours of staff time per annum are required to
complete the survey, and another 33 percent estimate between 100 and 249 hours. One university
system estimated that compliance with the ACTS component will exceed their entire current
IPEDS burden.”). Despite the concerns raised by commenters, Defendants did not limit the data
sought in the survey.

52.  The abbreviated timeline for responding to the ACTS survey amplifies the burdens
on [HEs. The Department’s response to comments regarding the compressed timeline was to state
that “the timeline has been specified by the Presidential Memorandum and Secretarial Directive.”
Response to Comments at 13. Yet neither the Presidential Memorandum nor the McMahon
Memorandum allows Defendants to circumvent the statutory requirement that they “reduce[] to
the extent practicable and appropriate the burden on” respondents. 44 U.S.C. § 3506(c)(3)(C).
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53. Compounding these concerns, neither the Department of Education, IES, nor NCES
are equipped to allocate resources for the adequate processing and review of ACTS data. See 44
U.S.C. § 3506(c)(3)(H). The Department has drastically reduced staff at NCES and IES—after
recent reductions in force, AAU’s understanding is that only three of NCES’s 100 employees
remain on the job. See PostsecData Comments at 10. NCES historically has provided feedback on
IPEDS submissions to help institutions correct errors and ensure data quality. Without sufficient
staff to serve the thousands of institutions submitting much larger than usual data files, it is unlikely
the data will be processed or reviewed in a timely manner.

H. The Proposed Data Collection is Arbitrary & Capricious

54.  In addition to being contrary to law, Defendants’ actions are arbitrary and
capricious—they failed to consider reliance interests, deviated from past practice with no reasoned
explanation, failed to consider important aspects of the problem, and failed to consider reasonable

alternatives, among other problems.

55. The ACTS survey’s introduction and implementation have been a stark departure
from NCES’s established process for introducing a new IPEDS survey component or major
changes to an existing survey, which typically involved one or more TRPs, collaboration with
stakeholder organizations and impacted IHEs prior to developing the survey, and posting the

survey during the notice-and-comment period.

56. Moreover, to reduce the burden on IHEs, NCES typically has not required IHEs to
complete major changes such as the introduction of a new survey component until the following
year’s IPEDS collection. The introduction of a new component will typically be preceded by an
optional or preview year during which IHEs can review the instructions and survey materials with

time to adapt their data collection systems.
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57.  For the ACTS survey component, however, NCES departed from its standard
procedures by eliminating the TRP process and implementing the survey on a severely truncated
timeline. Absent the methodical process typically used to implement changes to IPEDS, the ACTS
survey is likely to lead to inconsistent data that may not further the Department’s goals.

58.  As its sole rationale for abandoning its longstanding process, the Department
cited the timelines set forth in the Presidential Memorandum and McMahon Memorandum.
See Response to Comments at 17-18; Dep’t of Edu., IES, & NCES, Integrated Postsecondary
Education Data System (IPEDS) 2024-25 through 2026-27, Supporting Statement A, OMB
No. 1850-0582 v. 33, at 11 (revised Oct. 2025). That response is not sufficient, in part because
it makes clear that Defendants failed to consider reasonable alternatives, including, for
example, implementing a voluntary pilot; phasing the introduction of new data elements; or
only seeking a single academic year of data. See, e.g., Response to Comments at 17-18; APLU
Comments on IPEDS 5, Docket ID ED-2025-SCC-0382 (U.S. Dep’t Educ. Oct. 13, 2025).

59. Aspects of the IPEDS submission process have continued to change after the
collection opened, demonstrating the ongoing arbitrariness of Defendants’ actions. For example,
the Department made mid-collection changes to templates and definitions, requiring institutions
that had already begun compiling data to revise their processes and, in some cases, start over
entirely.

I. AAU Will Suffer Harm as a Result of the ACTS Survey

60. AAU and its members face substantial, imminent harm arising from Defendants’

actions, as detailed more fully in AAU’s forthcoming Memorandum in support of its Motion for a

Temporary Restraining Order and accompanying declaration.
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61. Such harm arises from the burden of compiling seven years of responsive data,
including data that IHEs had never previously been required to collect, compile, and provide. This
will require hundreds of hours of work by AAU’s member IHEs. What’s more, Defendants have
stated their intent to use this data as a basis for enforcement actions against IHEs, so AAU’s
member [HEs face the additional harm of costly investigations and enforcement actions—and the
reputational harm that may accompany such actions—premised on unreliable data.

62. AAU’s member IHEs will also suffer privacy-related harms. The level of
disaggregation of data creates serious and potentially irreversible risks to student privacy, which
schools have an obligation to protect. The Department has not addressed this concern in a
substantive way.

CAUSES OF ACTION

COUNT I
Violation of Administrative Procedure Act—Contrary to Law
(Agency Action Unauthorized by Statute)

63.  All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

64. Defendants are “agenc[ies]” under the APA. 5 U.S.C. § 551(1).

65. The approval and implementation of the ACTS survey constitutes final agency
action under the APA. 5 U.S.C. § 704.

66. A court must “hold unlawful and set aside agency action, findings, and conclusions
found to be . . . not in accordance with law” and “in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right,” 5 U.S.C. § 706(2)(A) & (C).

67. An agency may not take any action that exceeds the scope of its statutory authority

or is contrary to law.
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68.  No authority authorizes federal agencies to act outside their statutory authorities or
to violate federal law.

69. The statutory mandates of NCES and IES are set forth in 20 U.S.C. §§ 9511 and
9541. Under § 9511(b)(2), IES “shall compile statistics, develop products, and conduct research,
evaluations, and wide dissemination activities in areas of demonstrated national need . . . and
ensure that such activities. . . are objective, secular, neutral, and nonideological and are free of
partisan political influence and racial, cultural, gender, or regional bias.” Under § 9541, NCES’s
mission is to “collect and analyze education information and statistics in a manner that meets the
highest methodological standards; to report education information and statistics in a timely
manner; and to collect, analyze, and report education information and statistics in a manner that is
objective, secular, neutral, and nonideological and is free of partisan influence and racial, cultural,
gender, or regional bias.”

70. The Department has explained it plans to use ACTS data for purposes other than
those outlined in NCES and IES’s respective statutory mandates, including for law-enforcement
purposes. See Aug. 15 Request for Comment at 39385 (“Greater transparency through the
collection of this type of information will help to expose unlawful practices [and] enable the
Department to better enforece [sic] Title VI . . . .”); Pres. Memo. at 2 (“Greater transparency is
essential to exposing unlawful practices. . . .”).

71.  Neither statute authorizes NCES or IES to collect data for law enforcement

purposes, rendering Defendants’ actions contrary to law under the APA.
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COUNT II
Violation of Administrative Procedure Act—Contrary to Law
(Noncompliance with the Paperwork Reduction Act)

72.  All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

73.  Under the APA, a court must “hold unlawful and set aside agency action, findings,
and conclusions found to be . . . not in accordance with law” and “without observance of procedure
required by law.” 5 U.S.C. § 706(2)(A), (2)(D).

74. The PRA imposes requirements for any information collection by a federal agency.
44 U.S.C. § 3501 et seq.; see also 5 C.F.R. § 1320.

75. The ACTS survey is a data collection governed by the PRA and is an electronic
information collection that implicates personally identifiable information.

76.  Defendants failed to follow legally required procedures when they implemented
ACTS without complying with the requirements of the PRA, as well as the E-Government Act of
2002, Pub. L. No. 107-347, § 208, 116 Stat. 2899, 2921-23, requiring agencies to conduct privacy
impact assessments for electronic information collections that implicate personally identifiable
information. Such agency action was contrary to law.

COUNT III
Violation of Administrative Procedure Act—Arbitrary & Capricious

77.  All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

78. The APA requires that a court “hold unlawful and set aside agency action, findings,
and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with law.” 5 U.S.C. § 706(2)(A).
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79.  An agency action is arbitrary or capricious where it is not “reasonable and
reasonably explained.” FCC v. Prometheus Radio Project, 592 U.S. 414, 423 (2021). An agency
must provide “a satisfactory explanation for its action including a rational connection between the
facts found and the choice made.” Motor Vehicle Mfrs. Ass’n of the U.S., Inc. v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983) (internal quotation marks omitted).

80. That “reasoned explanation requirement of administrative law . . . is meant to
ensure that agencies offer genuine justifications for important decisions, reasons that can be
scrutinized by courts and the interested public.” Dep’t of Com. v. New York, 588 U.S. 752, 785
(2019). And when an agency takes an administrative action that deviates from past policy or
practice, and the action implicates “serious reliance interests,” an agency must provide “a more
detailed justification than what would suffice for a new policy created on a blank slate.” FCC v.
Fox Television Stations, Inc., 556 U.S. 502, 515 (2009).

81.  An action is also arbitrary and capricious if the agency “failed to consider . . .
important aspect[s] of the problem” before it. DHS v. Regents of the Univ. of Cal., 591 U.S. 1, 25
(2020) (quoting State Farm, 463 U.S. at 43) (alterations in original).

82. Defendants failed to articulate a reasoned basis for the enormous new burden they
have created for IHEs, and they failed to acknowledge IHEs’ significant reliance interests in the
Department following its well-established past practices for instituting new IPEDS components,
rendering their actions arbitrary and capricious in violation of the APA.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff-Intervenor respectfully prays for the following relief:

a. Declaratory judgment finding that Defendants acted contrary to law in approving
and implementing the ACTS survey;

b. Vacatur of the actions taken by Defendants to approve and implement the ACTS
survey;
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c. A stay of the implementation of the ACTS survey pursuant to 5 U.S.C. § 705;

d. An injunction preliminarily and permanently prohibiting Defendants from: (i)
compelling Plaintiff-Intervenor’s members to complete the ACTS survey; (ii)
accessing any information uploaded or entered by Plaintiff-Intervenor’s members
to the ACTS survey; (ii1) penalizing any of Plaintiff-Intervenor’s members for
failing to complete the ACTS survey; and (iv) commencing any enforcement action
or investigation against Plaintiff-Intervenor’s members on the basis of submissions
related to the ACTS survey;

e. An order awarding Plaintiff-Intervenor’s costs and reasonable attorneys’ fees and
expenses pursuant to any applicable law;

f. Any such further relief as this Court deems equitable, just, and proper.

Dated: March 25, 2026 Respectfully submitted,

/s/ Lindsay C. Harrison

JENNER & BLOCK LLP

Lindsay C. Harrison (pro hac vice)
Ishan K. Bhabha (pro hac vice)
Elizabeth Henthorne (pro hac vice)
Hilary Ledwell (pro hac vice pending)
Mary-Claire Spurgin (pro hac vice)
1099 New York Avenue NW

Suite 900

Washington, DC 20001

Tel: (202) 639-6000
LHarrison@jenner.com
IBhabha@)jenner.com
BHenthorne@jenner.com
HLedwell@jenner.com
MSpurgin@jenner.com

Shoba Pillay, BBO No. 659739
353 North Clark Street
Chicago, IL 60654

Tel: (312) 222-9350
SPillay@jenner.com

Counsel for Association of American
Universities

22



Case 1:26-cv-11229-FDS  Document 83-3  Filed 03/25/26  Page 23 of 23

CERTIFICATE OF SERVICE

I hereby certify that on this 25th day of March, 2026, I caused the foregoing to be
electronically filed with the clerk of the court for the U.S. District Court for the District of
Massachusetts, by using the CM/ECF system, which will send a notice of electronic filing to all

counsel of record, a true and correct copy of the foregoing instrument and all attachments.

Dated: March 25, 2026 /s/ Lindsay C. Harrison

Lindsay C. Harrison (pro hac vice)
JENNER & BLOCK LLP

1099 New York Avenue NW
Suite 900

Washington, DC 20001

Tel: (202) 639-6000
LHarrison@)jenner.com
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS,
etal.,

Plaintiffs, Case No. 1:26-cv-11229-FDS
V.

U.S. DEPARTMENT OF EDUCATION,
etal.,

Defendants.

[PROPOSED] ORDER GRANTING ASSOCIATION OF AMERICAN UNIVERSITIES’
MOTION TO INTERVENE

The Court hereby GRANTS the American Association of Universities’ Motion to Intervene

pursuant to Rule 24(b)(1)(B) of the Federal Rules of Civil Procedure.

It is so ordered.

/s/

District Judge F. Dennis Saylor, IV



